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Privacy and celebrity 2 by Michael Tugendhat QC
The author concludes his two-part study of privacy and celebrity by posing the vention of whether claims hsould be brought in libel or confidentiality. ya s things stand, the lawyers choose the cause of L\ action depending on what the client says about the JL JLtruth of the information. If the client says the allegation is false, the claim is brought in libel. If the client says it is true, it is brought in confidentiality. But should the claimant have to say whether he has an eating disorder or not? And what if the publication complained of is a gross exaggeration? Suppose the client has only a small or temporary eating disorder, which cause of action does he choose? Does he have to confirm or deny?
THE PRINCIPLES OF LAW ON PERSONAL INFORMATION
These questions cannot be answered by citation of precedent. Judges will be guided by principle. So there are other prior questions of a higher order. Why has English law hitherto regarded truth as justifying publication of almost all personal information? What are the values of freedom of expression and reputation protected by libel? What are the values protected by privacy laws?
The value of reputation
It is easy to start with libel. The answer has been given by Lord Nicholls in Reynolds v Times [1999] This is similar to the traditional common law principle that 'the law will not permit a man to recover damages in respect of an injury to a character which he either does not or ought not to possess '. (M'Pherson v Daniels (1829) 10 B & C 263, 272, Littledale J). The PCC public interest test seems aimed to come as close to this view as Article 8(2) allows.
The value of protecting private life
What then is the value of privacy laws protecting personal information? I suggest that the answer is very similar to the one given by Lord Nicholls in respect of defamation. Privacy is as much a part of the dignity of the individual as is reputation. So privacy too protects against humiliation. But there is a difference. It can be put this way:
If libel is necessary to protect the reputation that a person has in the minds of right thinking members of society generally, then privacy is necessary to protect the reputation a person has in the minds of wrong thinking members of society. Privacy protects the individual against wrongful discrimination. It protects society from making decisions on a factual basis, wrhich is true but irrelevant.
The history of Article 8 supports this approach inMarckx v Belgium (1979) 2 EHRR 330, dissenting opinion of Sir G Fitzmaurice, para.7. The most sensitive information about a person concerns their health and sexual life, their religious and political opinions and their record of criminal convictions. This information is sensitive partly because it represents a substantial part of the identity of each of us. We need to develop our identities. We can only do so in private. But that is not the only importance of such information. True information on these topics can be, and has always been, used to discriminate. The worst examples were by the totalitarian regimes whose acts gave rise to the European Convention in 1948.
People are proud of the religious or ethnic groups from which their ancestors came. People hold strong political views. They may be at ease with their sexuality. All this may apply to minority groups. But individuals, and all right thinking members of society, are the losers if prejudiced members of society make decisions based on irrational prejudice.
Members of society are not all right thinking and tolerant people. Anti-discrimination legislation does not cover all fields. It is not always effective in the fields it does cover. If a person is not to be at risk of unfair discrimination by race, religion, sexuality, and political views, then there must be some protection against the disclosure of such information without a person's consent (see The Future of Privacy (1998) Demos Perri 6, p. 13 p.40ff. For discussions of the value of privacy see Eric Barendt, 'Privacy and the Press', Yearbook of Media and Entertainment Law 1995, Vol.1, p.25 at p.29 and Privacy and Loyalty (P Birks ed., OUP, 1997) . Lord Nicholls said it is in the public interest that the reputation of public figures should not be debased falsely. It is just as much in the public interest that public figures should not be judged on information, which is true but clearly irrelevant to their public lives.
Race and sexuality have cost many careers. Glen Hoddle disclosed his beliefs linking disability to re-incarnation and lost his job with England's football team see Sir Patrick Elias and Jason Coppel, Freedom of Expression and Freedom of Information (J. Beatson and Y. Cripps ed., OUP, 2000) . It was hard to see the public interest in that.
Reconciling the values
So it comes down to this. Privacy laws and freedom of expression are both necessary for the dignity of the individual.
Privacy prevents discrimination, which is unfair, so long as it is limited to matters which are of no 
THE PRIORITY OF FREEDOM OF EXPRESSION
There are a number of cases where the principles of libel have been held to trump the principles protected by other causes of action. This is an exception to the general principle that a claimant can choose what cause of action to sue on. But where a person's reputation is involved that rule has not been applied. A priority has been given to freedom of expression, which has generally precluded reliance on any causes of action, which a claimant might choose other than libel.
Sometimes the claimant's choice has been respected. The difficulty is that in these cases judges have not recognised that respect for private life is a value which English law upholds. Where freedom of expression has not prevailed the decision has been based on other values (such as the public interest in upholding the institution of marriage, or some illegality on the defendant's part). Changes in society have made it difficult now to identify such values (see Stephens v Avery [1988] Ch 449).
The Duchess of Argyll did obtain an injunction [1967] Ch 302, in spite of the fact that the Duke had relied on truth ([1967] Ch at p.309b) -there is no reference to the point in the report of the plaintiff's argument or the judgment. The Duchess conceded that she could not ask for interlocutory relief in respect of statements which were 'merely defamatory', and not confidential. The injunction applied to confidential information. It is implied that the information was defamatory and immoral by the standards of the day. But the confidentiality arose out of the relationship of marriage. The public interest in the institution of marriage prevailed over the principle that truth justifies any publication. In Sim v Heinz [1959] 1 WLR 3 1 3, an actor applied for an injunction to restrain the appropriation of his voice tor advertising. The decision prevented the development in England of what the Americans call the tort of appropriation of image. Because no prior restraint injunction is available in libel, the claimant abandoned a libel claim, and relied only on passing off. Interim injunctions are commonly granted for passing off. He argued that it does not matter if the damage in the passing-off action is the same as the damage in the libel action, as he was entitled to the injunction on the basis of his claim in respect of passing off. The Court of Appeal overruled his choice. It held that it would be inappropriate to grant an injunction in passing off, when it would be refused in respect of the same facts if the claim were pursued in libel. A publicity right has since been created on a self-regulatory basis by the Advertising Standards Authority Code, para. 13.1 (b). Although claimants have not been permitted by the courts to use other causes of action to avoid the principles of the law of libel, claimants who do sue in libel are permitted some measure of choice as to how to put their case within the scope of a libel action. Tom Cruise and Nicole Kidman chose to sue on a publication about their marriage, but not on other parts of the same publication, which concerned their religious beliefs. The courts upheld their right to make that choice ([1999] 2 WLR 327). It would be consistent with that principle, as well as with Article 8, that they should also have been free to choose a cause of action in which truth would not have been an absolute defence. Whether their behaviour as a married couple was of public interest could then be determined in accordance with Article 8(2), as interpreted in the Codes.
Woodward v Hutchins

LIBEL, FREEDOM OF EXPRESSION AND PRIVACY Î
t is time to look again at the absolute defence of truth in libel. It is time to look too at those parts of libel law which do already recognise the right to private life.
Right thinking members of society
The most obvious protection that libel gives to privacy is in the test of what is defamatory. The test has been stretched to protect privacy. The test is in principle: do the words complained of lower the claimant's reputation in the minds of right thinking members of society generally? But the test has been found satisfied in cases where the only proper response of a right-thinking person to the publication complained of would in fact be not contempt, but sympathy or indifference. That cannot be right.
In 1934 Princess Youssoupoff was awarded £28,000 (about £600,000 today) for the suggestion in a film that she had been raped: see Youssoupoff v MGM (1934) In 1991 Jason Donovan was awarded £200,000 in an action against a magazine, which had suggested that he 
7 Council of Europe, www.humanrights.coe.int/media, at p.28-9, the Article 8 privacy right includes the right protection of honour and reputation).
The controversy over truth as an absolute defence
Cases like Youssuopojf have troubled committees considering reform of the law of libel (Gatley, para. 11.1) . They may open the way for a rule that truth is not an absolute defence in cases where there is an overriding need to protect the private lives of individuals. The ECHR may require that the law be changed if the UK is to fulfil its obligations (see the Sedley LJ, Freedom, Law and Justice, The Hamlyn Lecture, Sweet & Maxwell, 1999) .
In 1843 the Select Committee of the House of Lords on the Law of Defamation recommended a change in the law. They considered that there were many cases where truth should not be a defence to an imputation relating to some personal defect or error of conduct long since atoned for and forgotten. The requirement to prove public interest was adopted only in respect of criminal libel (Gatley, para. 11.1, footnote 5. Some Australian jurisdictions have confined the defence to cases of public benefit or public interest).
In 1948 the Porter Committee considered the hypothetical example of a woman who in her adolescence bore an illegitimate child (Cmd.7536 (1948) , paras 74-78 cited the Faulks Report, Cmnd. 5909, para. 139). They sympathised with the view that the defendant should show there was a public interest, but rejected it on the ground that the task of the author or journalist would become impracticable. They did not address their minds to the more limited point that the defence of justification could be excluded where to allow it would be an unwarranted interference with a person's private life.
In 1975 the Faulks Committee (Cmnd. 5909 (1975) , paras 137-140) recognised that a requirement to show public interest might deter people from resuscitating tales of crimes or misconduct happily long forgotten. They rejected the proposal on the grounds that such a provision would apply generally to all defamatory publications. They did not address their minds to a limited qualification to the defence of justification excluding unwarranted interference with a person's private life. They were concerned about cases such as Youssoupojf v MGN (1934) 50 TLR 581, and others involving diseases for which there is no moral responsibility. Though recognising such cases to be a problem, they suggested that 'these unfortunate people' resort to their claim in injurious falsehood if they had none in defamation: an impractical suggestion, given the impossibility of proving malice in most cases.
The defence of fair comment on a matter of public interest has given rise to a number of cases where the courts have had to decide that certain matters relating to public figures are nevertheless part of their private lives, not matters of public interest (Gatley, paras 12.29, 12.39 The cruelty and injustice of raking up offences known to few and by them forgotten is referred to in French law as the 'droit a 1'oubli' or the right to be forgotten (see to to v Kayser, La Protection de la Vie Prive par le Droit (3rd ed., Economica, 1995), para. 118, p.217).
A right to rely on truth, which is qualified where there is an unwarranted interference with the private life of the claimant, appears to be the law in Germany (Birgit Brommerkamp, above, p.96), and France (Kayser, above, para.83 p. 168, para. 123, p.224) , as well as in some Australian jurisdictions (Gatley, para. 11.1, footnote 5).
CONCLUSION
All the examples at the start of this two-part article have in fact been taken from libel actions. None are from confidentiality cases. The claims proceeded where the claimants were able and willing to say the allegations were untrue. But if private life is to be respected, we must ask ourselves: is it right that claimants should have to say whether the allegations are true or untrue? Is it right to o to go on stretching the test of what is defamatory to cover illness or sexual orientation?
It must be right that the values of freedom of to expression, respect for private life, and public interest should now be recognised for the principles they are. They should be candidly and explicitly addressed. Until that is done, neither the law of confidentiality, nor the law of libel will be easy to reconcile with Articles 8 and 10.
If the laws of confidentiality and libel are reconciled with the ECHR and with each other, it should make little difference to the standards of the British media. Journalists working in the UK for newspapers and broadcasters are already bound to comply with the Codes. It is hard to see why other writers and artists should be free of any restriction at all.
Celebrity is a democratic honour awarded through the media. Celebrities should not be humiliated or exploited. They should not suffer discrimination based on prejudice. But neither should they enjoy their honour by disreputable conduct and deception. It is the role of the media to ensure that they do not. ©
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